DONNA AND LARRY GHARA BD
NATI ONAL PARKS AND GONSERVATT ON ASSCO AT ON
| BLA 99-141, 99-150 Deci ded Septenfber 30, 1999

Appeal s fromdecisions of the Glifornia Sate Orector, Bureau of
Land Managenent, granting two rights-of -way (CACA 25594 and CACA- 31926)
and denyi ng protests agai nst a proposed | and exchange (CGACA 30070).

Afirned.

1 Enwvironnental Quality: BEnvironnental Satenents--
National Environnental Policy Act of 1969:
Environnental Satenents

Uhder section 102(2)(Q of NBPA 42 USC

8§ 4332(2)(Q (1994), the adequacy of an B S nust

be judged by whether it constituted a "detail ed
statenent” that took a "hard | ook" at the potential
significant environnental consequences of the
proposed action, and reasonabl e al ternatives
thereto, considering all relevant natters of
environnental concern. In general, an B S nust
fufill the prinary mssion of that section, which
istoensure that BLM in exercising the substantive
discretion afforded it to approve or di sapprove an
action, is fully inforned regardi ng the

envi ronnental consequences of such action. In

deci ding whether an B 'S pronot es i nf or ned
decisionnaking, it is well settled that a "rul e of
reason” wll be enployed. An BS need not be
exhaustive to the point of discussing all possible
details bearing on the proposed action but wll be
uphel d as adequate if it has been conpiled i n good
faith and sets forth sufficient infornation to

enabl e the deci si onnaker to consider fully the
environnental factors invol ved and to nake a
reasoned deci sion after bal ancing the risks of harm
to the environnent agai nst the benefits to be
derived fromthe proposed action, as well as to nake
a reasoned choi ce between alternatives. The
question is whether the BS contains a "reasonabl y
t horough di scussi on of the significant aspects of
the probabl e environnental consequences” of the
proposed action and alternatives thereto. Were BLM
has conplied wth the procedural requirenents of
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| BLA 99-141, 99-150
section 102(2)(Q of NEPA by taking a hard | ook at
all of thelikely significant environnental inpacts
of a proposed action, it wll be deened to have
conplied wth the statute, regard ess of whet her
a different substantive decision woul d have been
reached by this Board or other deci si onnaker.

Exchanges of Land: General | y--Federal Land Folicy
and Mainagenent Act of 1976. BExchanges

B.Mnay di spose of |ands by exchange under

section 206(a) of ALPWA 43 USC 8§ 1716(a) (1994,
where it determnes that the public interest wll be
vel I served by naking that exchange. |n deciding
what isinthe public interest, BLMis required to
fully consider the opportunity to achi eve better
nanagenent of Federal lands, to neet the needs of
Sate and | ocal residents and their economes, and
to secure inportant objectives, including protection
of fishand wldife habitats, consolidation of
lands and/or interests in lands for nore | ogical and
efficient nanagenent and devel opnent; expansi on of
communi ties; pronotion of multipl e-use val ues; and
fufillnent of public needs. In naking this
determnation, BLMnust find that the intended

use of the conveyed Federal lands wll not, in

the determnation of the authorized officer,
significantly conflict wth established nanagenent
obj ectives on adj acent Federal |ands. BLMhas
discretion to decide howto bal ance all of the
statutory factors wen naking a public interest
determnation. A decision approving a | and exchange
wll be affirned where the record shows that B.M net
t hese requi renents.

Exchanges of Land: General | y--Federal Land Folicy
and Mainagenent Act of 1976. BExchanges

Section 206(b) of ALPWMA 43 USC 8§ 1716(b) (1994),
requires that the values of the public and private
| ands exchanged be equal or equalized by the paynent
(absent waiver in appropriate circunstances) of not
nore than 25 percent of the total val ue of the | and
transferred out of Federal ownership. A party
chal l enging an apprai sal determining fair narket
value is generally required to either showerror in
the net hodol ogy used in determining fair narket
value or, aternatively, submt its own apprai sal
establishing fair narket value, failing in which the
B.Mappraisal is properly uphel d.
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4. Federal Land Policy and Minagenent Act of 1976:
R ght s- of - Vdly- - R ght s- of - Vdly: General | y--R ght s-of -
Wy: Federal Land Policy and Mainagenent Act of 1976

Section 501(a)(6) of ALAVA 43 USC § 1761(a)(6) (1994),
authorizes the Departnent to grant rights- of-way over,
upon, under, or through public lands for roads, trails, or
other neans of transportation. Approval of rights-of-way
isanatter of discretion. The Board wll ordinarily
affirma B.Mdeci si on approving or rejecting a right-of-
way application where the record denonstrates that the
decision is based on a reasoned anal ysis of the factors
invol ved, nade wth due regard for the public interest,
and no reason is shown to disturb BLMs decision. An
appel lant, as the party chal | engi ng BLM's deci si on, has
the burden of show ng adequate reason for appeal and of
supporting the all egati ons wth evi dence denonstrating
error. @nclusory clains of error or differences of

opi nion, standing al one, do not suffice.

APPEARANCES  Donna and Larry (harpied, Desert Genter Gllifornia, pro sese;
Deborah A Svas, Esg., and Alicia Thesing, Esq., Sanford, Gilifornia,
for National Parks and QGonservation Association; Ferry M Rosen, Esq.,
Thonas D Roth, Bsq., and WIliamG Milley, Esg., Vdshington, DC, for
Respondent s Kai ser Eagle Muntain, Inc., and Mne Recl anati on Gorporation;
David Naw, Esg., John R Payne, Esg., Gfice of the Rgional Solicitor,
US Departnent of the Interior, Sacranento, Gilifornia, for the Bureau of
Land Managenent .

(A N ON BY ADM N STRATT VE JWDEE HGES

Donna and Larry (harpied (the (harpi eds) and the Nati onal Parks and
(nservati on Associ ati on (NPCA have appeal ed fromtwo separat e Decentoer 9,
1998, decisions of the Glifornia Sate Drector, Bureau of Land
Minagenent (BLN), granting two rights-of -way (CACA 25594 and CACA-31926) and
denying their protests agai nst a proposed | and exchange (CACA-30070). By
order dated March 5 1999, we consolidated the appeal s (the harpi eds'
(1BLA 99-144) and N\CA's (1 BLA 99-150)), granted expedited consi deration,
stayed the approval of the | and exchange pending our review of the appeal s,
denied a stay of the granting of the two rights-of-way, and granted the
petition of Kaiser Eagle Muntain, Inc. (KB, and Mne Recl anation
Qrporation (M), to intervene as Respondents.

The procedural history of this natter is long and the case record
volumnous. It is sufficient to note that BLMhas been processing a | and
exchange proposal submitted in 1989 by KBMto facilitate constructi on and
operation of the Eagle Muntain Landfill and Recycling Genter Project (the
Roject), an enornous solid waste municipal landfill to be constructed on a
privat el y-owned unrecl ained open pit iron ore mnesite located in eastern
Rverside Qunty, Glifornia, approxinately 1-1/2 mles fromthe Joshua
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Tree National Park (JTNP, at its nearest point. 1/ The Rroject al so
i ncl udes the pl anned renovati on and repopul ati on of the adj acent area known
commonl y as the Kai ser "canpsite" to provide housing for Project workers.

1 As stated by the Gilifornia Gourt of Appeal ,

"[t]he Eagle Muntain open pit iron ore mne was the location of
extensi ve mning operations by Kaiser Seel Qorporation [KSJ from1948
to 1983. The mne is located approxinatel y 200 mles east of Los Angel es,
50 mles west of the Arizona border, 10 mles north of Desert CGenter, and
approxi natel y one and one hal f mles south of [JTNF. The nining operation
resulted in the excavation of three large open pits; each[] one to two niles
long. The mining operations ceased in 1983, and Kai ser has | eased the mne
site to [MR]J, the prospective operator of the landfill.

"[MR] plans to utilize the open pits left fromthe mning operation
tocreate what all parties have agreed is the largest landfill in the
country. The landfill footprint wll enconpass approxi nately 2,262 acres
wth a larger project area of 4,654 acres. The landfill wll have the
capacity to accept up to 20,000 tons per day of wastes for a nini num of
115 years." National Parks & Gnservation Assn. v. Gunty of R verside,

42 Gl . App. 4th 1505, 1509-10 (1996) (NXCA 1) (quoting Trial Qourt).

Inits nore recent decision, the Gurt of Appeal added:

"The landfill wll fill in areas |eft by the huge pits of the mning
operations (farthest fromthe Park, to begin wth) and wll aso fill in
near by canyons and hil | sides which already contain the waste naterial from
mning operations. Asix-inch layer of dirt and mne debris wll be pl aced
daily upon the fill naterial. In additionto the landfill, the project will
include the operation of a 52-mle railroad |ine and the upgradi ng of a
county road, both for purposes of bringing in the trash for processing.
A'so, an existing canpsite in the area, an outgrowh of a previ ous conpany
town run by the mning conpany, wll be expanded to serve the workers at the
landfill. Qurrently, the canpsite has a few hundred residents and a
privately run prison facility operates there, housing 500 pri soners.

"The site of the landfill project is about one and one-half miles from
the nearest Park boundary, as established in 1994 when the Park was
converted froma national nonunent to a larger national park through the
federal Galifornia Desert Protection Act, whi ch expanded the Park
boundaries. (16 US C 8§ 410aaa-21 et seq.) The areas between the site and
this portion of the Park boundary include infrastructure such as an
agueduct, a punp station, utility and conmuni cation |ines, roads, and
anot her enpl oyee townsite.” National Parks & Gonservation Assn. v. Gounty
of Rverside, No. 1031056 (Sip oinion at 56, My 7, 1999) (NXCAII).

KSC operated an open pit iron ore mne at this site (on patented
mning claing) from1947 to 1982, when | arge-scal e nini ng operati ons ceased.
Shipping of iron ore and other activity continued for sone tine thereafter,
but KSC decl ared bankruptcy in 1987, energing frombankruptcy in 1988 as
Kai ser Seel Resources (KR. Recognizing the site's potential as a
landfill, KSR |eased the Eagle Muntain site to MRCto devel op the Project.
(KBMMRC Answer at 6-7.) MRCand KEMjointly pursued applications for the
proj ect.

Qur reviewof the record shows that the landfill is described




as a"Qass Ill, non-hazardous, solid waste landfill" conprising about
2,164 acres. Inadditionto the landfill, the project area woul d consi st of
about 2,490 acres for buffer and ancillary features. (Draft Ewironnental
| npact S atenent/Environnental I npact Report (HSHR at ES2.)
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The present appeal s ari se because, on Septenber 25, 1997, BMs
Glifornia Desert Ostrict Gfice (MDD Mnager issued a Record of Deci sion
(RD announci ng that he "approved the | and exchange" (CACA 30070) between
KBMand the Lhited Sates (RDat 1), and that a final decision to issue two
rights-of-way to KEMwoul d be wthhel d "pendi ng recei pt and review of any
protest to the land exchange.” 2/ B.Mreceived protests agai nst that R
includi ng those by the Charpi eds and NN\CA  Oh Decentber 9, 1998, the
Glifornia Sate Drector, BLM issued deci si ons denyi ng those protests.
The Sate Drector al so announced that BLMwoul d i ssue the two ri ght s-of -way
pursuant to section 501 of the Federal Land Policy and Minagenent Act of
1976 (AL-PWY), as anended, 43 US C § 1761 (1994), and 43 CE. R
8§ 2804. 1(b). The Charpi eds and N°CA have appeal ed fromthe denial of their
protests and al so chal | enge the decision to grant the rights-of-way.

The Sate Drector's decision cleared the way for the exchange of
approxi natel y 3,481 acres of public land and the reversionary interest hel d
by the Lhited Sates in the surface estate of approxi natel y 460 acres of
private | and (sel ected public lands), 3/ to KBMin return for 10 parcel s
owned by KBMtotal ing approxi nately 2,846 acres (offered private |ands) plus
a cash paynent of $20, 100, representing the cash val ue difference in
vauations. (RDat 2, 19.) 4/

The parcel s of selected public lands are scattered around the fringes
of the private land where the iron ore mne is situated. (Appraisal Report
Vol. 11 at 33, RDE. B Daft HSHR Technical Appendices [5] Wl. II,

2/ B.Ms announcenent inthe RIDthat it had "approved the | and exchange, "
viened by itsel f, suggested that BLMwas issuing an i nmedi at el y appeal abl e
deci sion to approve the exchange. However, fromB.Ms statenent that it
expected to recei ve and adj udicate protests against the action, it is
apparent that BLMwas announcing that it was nerely proposi ng to approve the
exchange at that tine. Nb protest woul d have been avail abl e unl ess
the action was "proposed to be taken.” Sece 43 CE R 8§ 4.450-2.
3 SeRDE. AL

In 1955, the Lhited Sates issued Patent Los Angel es 0121702 conveyi ng
the surface estate in 465.85 acres to KSCfor canpsite and mllsite
purposes, pursuant to section 3 of the Act of July 8, 1952, Fiv. L
No. 790, 66 Sat. AL30. The patent provided that title to the surface
estate would revert to the Lhited Sates if it was not used "for a
continuous period of seven years as a canp site or mll site or for other
incidental purposes in connection wth the mning operations of [KSJ or its
successors ininterest.” This Federal "reversionary interest” was expressly
included in the selected public lands. (RDat Ex. A1 p. 3.)
4 Se RDat 910, Ex. A2 The reference el sewhere in the RIDto seven
parcel s owned by Kaiser (RDat 19) relates to the Appraisal Report, which
grouped the 10 parcel s of offered private lands into 7 groups by
confi ni ng sone parcel s of contiguous |ands for apprai sal purposes.
(Apprai sal Report, Vol. Il at 2, 43-70.)
5 The HSYHRthat was approved in January 1997 adopted nost of the
di scussion of environnental consequences set out in the July 1996 Draft



BHSBHR naking only what are described as "mnor changes in the description
of the environnental consequences, resulting frompublic and agency
coments.” (Fna BHBSYHRat 4-1) Asaresult, nuch of the substance

of the HSHRappears inthe Daft HSYHR
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p. A3.) Reiewof the plans submtted by KBMishows that use of these | ands
isintegral to the planned operation of the Project. None of the sel ected
public lands is contiguous to lands wthin JTN. Se RDE. B

The 10 parcel s of offered private lands are scattered al ong the
route of an existing rail linerunning to the landfill site fromthe
Southern Pacific Railroad at FerrumJunction, near the Salton Sea.  1d.
Thei r acqui sition woul d general |y consol i date public | andhol di ngs
admni stered by BBM Three of the parcels of offered private | ands
("Goup C) are situated wthin the Chuckwal | a Bench Area of Citical
Enwvironnental Gncern (AEQ (RDat 10); 6 three ("Goup A') are situated
inthevicinity of the Salt GQeek (Dos PAlnas) AEC(RDat 9); 7/ three
("Goup BY)

6/ The Ghuckwal | a Bench AECis situated 13 mles south of the Roject site
and provides habitat for the desert tortoi se (Gpherus agassizii),

a Federal ly-listed threatened speci es under the Endangered Speci es Act

of 1973 (B3, as anended, 16 US C 88 1531 through 1544 (1994). See

50 CF.R 8§ 17.11(h).

7/ The St Geek (Dos Palnas) AECis situated 30 mles sout hwest of

the Project and enconpasses a tributary of the Salt Geek, whi ch provides
habitat for the desert pupfish (Gyprinodon nacul arius), a Federal ly-1isted
endanger ed speci es.

B.Mnoted in the RDthat the "entire AJEC area of about 14,000 acres
includes both Federal and private lands and is popul arly referred to as Salt
G eek (Dos Pal nas) AEC even though the AEC only incl udes the Federal
lands.”" (RDat 9.) The AECis referred to as the "Dos Pal nas/ Salt O eek
AEC elsevhereinthe RD (RDa E. B)

The Char pi eds nake nuch of inconsistencies in the nonenclature for the
St Geek (Dos Pal nas A, asserting that "this AECis known as the Salt
Qeek RPupfishRail AEC and is only popul arly known as Dos Palnas in the
deep recesses of [BLMs] mind, ever since the first [notice of realty action
(NRY] was issued in 1992." The harpieds fail to show howthe difference
i n nonencl at ure has any signifi cance.

The Charpi eds assert that BLMhas sonehow changed t he ACEC boundari es
wthout notifying the public and that B Mclains "this AECto be nore than
legal |y designated * * * because they cannot justify acquiring all of those
Kai ser railroad | ands which are not in or abutting that critical habitat
known as Salt Geek." ((harpieds' Satenent of Reasons (SR at 18.)

This msconception apparently arises fromthe fact that B.Mreferred to "the
entire AEC area’ as having 14,000 acres instead of 4,253 acres as
calculated by the (harpieds. That discrepancy is fully explained by BLM
(BLMAnswer at 12-13.) The boundary of the ACEC encl oses approxi nat el y
14,000 acres, referred to by BMinprecisely as the "entire AEC area,”

whi ch incl uded both Federal |ands and non-Federal |ands. However, the ACEC
actual |y consists only of Federal |ands nanaged by BLMw thi n the boundari es
of the AEC which total nuch |ess.

To the extent that the (harpieds argue that BLMsurreptitiously
enlarged the AECto justify the | and exchange, they are sinply mstaken.
The boundary of the ACEC (original |y denominated "ACEC 60") does not




appear to have changed since 1984. (Sce BMAswer, Ex. G6.)
Determining the acreage of the AECitself is apparently sinply a natter of
identifying Federal lands wthin the ACEC boundary.

B.Ms statenent that three of the parcels of offered private | ands
"are located inthe vicinity of the Salt Geek (Dos Palnas)" AECis
entirely accurate. 150 1 BLA 319
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are situated near the southern boundary of the Qocopia Muntai ns WI der ness
Aea; and one ("Goup D') is situated in an area designated by the US H sh
and Widife Service (P9 as critical habitat for the desert tortoi se that
is "adjacent to alarge block of B-Mnanaged | ands to the north,” al t hough
it "is not inside any specially designated nanagenent area.” (RDat 10.)
The offered private | ands conveyed to BLBMby KBMw || becone part of the
Gilifornia Desert Gonservation Area (DA pursuant to 43 CER
§ 2200.0-6(f). (RDat 2.) The offered private lands are and wll continue
to be crossed by arail line connecting the Project wth the Los Angel es
net ropol i tan area.

Rght-of -way grant GACA-25594 (the "rail line right-of-way"), issued
to KBV authorizes use of a 28.6-mle corridor through scattered Federal
lands along the existing 52-mle Eagle Muntain rail |ine between Eagl e
Muntai n and FerrumJunction. The rail line right-of-way would al so al | ow
the construction of a newrail spur fromthe termnus of the existing rail
linetothe landfill site. (Daft BSBRat 1-18, Hg 2-12.) It aso
authorizes a 3-mle extension of the Eagle Muntai n Robad fromthe
Metropolitan Veter Dstrict of Southern Glifornia s (MIDS) punping station
tothe landfill site. (RDat 3.) Therail line right-of-way crosses each
parcel group of offered private lands. (RDat Ex. B) Rght-of-way grant
CACA 31936 (the "roadway right-of-way"), issued jointly to KiMand MWD
authorizes the use of 6.75 miles of existing roadway (the Eagle Muntain
Road) fromnorth of Interstate 10 to the site. (Daft BSBHRHAQ. 2-4.)
Both rights-of -way are intended to al | ow haul age of waste naterial s across
public land to the Project. &

It is conceded by all parties that, wthout approval of the exchange
and right-of-way grants, the Project wll not go forwvard. B.Mserved as the
"l ead agency” in preparation of an HS as required by the National
Enwvironnental Policy Act of 1969 (NEPA), 42 US C 8§ 4332(2)(Q (1994), as a
prerequisite to undertaking any "na or Federal action having a significant
inpact onthe quality of the hunan environnent." 9/ See, e.qg., Foundation
for North Anerican Wid Sheep v. lhited Sates Departnent of Agriculture,
681 F.2d 1172, 1178 (9th Gr. 1982). The Gunty of R verside (the Gunty)
served as the lead Sate agency to conply wth the Gilifornia Ewironnental
Quality Act (X)), Glifornia Federal Resources (ode 8§ 21000. Toget her,
starting in 1995, these agencies prepared the current joint Federal
BYGlifornia Sate HR(BSHR, publishing a draft BSBHRin July 199.
10/ Followng recei pt and considerati on of extensive

8 Therail lineright-of-way repl aces an existing right-of -way

(LA 0121701) granted to KSC pursuant to Rriv. L. No. 790, supra. The
roadvay right-of-way replaces an existing RS 2477 right - of -way.

9/ The National Park Service (NPS and the B ol ogical Resources D vision of
the US Geological Survey (fornerly the National Bological Service), both
agenci es of the Departnent of the Interior, served as "cooperating agenci es”
under NEPA

10/ This was the second HSYHRthat was prepared for this project.

The first was conpl eted in July 1992, but was recalled by BLMfor further



consi deration of rel evant environnental issues, including inpacts (air
quality, wldife, and other resources) of the Project on JTNP and on the
desert tortoise. B.Mexplains that it prepared the new docunent to conply
wth a Sate Qurt order. (Daft BSYHRa ESS.)
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publ i c cooment, BLMand the Gounty published the final BS HRin January
1997. This HS BHRproperly considered the environnental effects of the
entire project and alternatives, not just inpacts on the affected Federal
lands. See 40 CE R § 1508.8(b) (requiring consideration of "indirect
effects") and 40 CE R 8§ 1508.27(b)(7) (requiring consideration of
"cumil ative inpacts"). 11/ In appealing the Sate Drector's decisions, the
Char pi eds and NPCA have chal | enged the adequacy of the HS HR as a basi s
for his action.

[1] It is well established that, under section 102(2)(Q of NEPA the
adequacy of an B S nust be judged by whether it constituted a "detail ed
statenent” that took a "hard | ook" at the potential significant
envi ronnental consequences of the proposed action, and reasonabl e
alternatives thereto, considering all relevant natters of environnental
concern. 42 USC 8§ 4332(2)(Q (1994); &l orado Environnental Galition,
142 1BLA 49, 52 (1997), and cases cited. In general, an HS nust fulfill
the prinary mssion of section 102(2)(Q of NEPA which is to ensure that
BLM in exercising the substantive discretion afforded it to approve or
di sapprove an action, is fully inforned regardi ng the envi ronnent al
consequences of such action. See 40 CE R 88 1500. 1(b) and (c); Natural
Resources Defense Guncil, Inc. v. Hbdel, 819 F 2d 927, 929 (9th Ar. 1987).
I n deciding whether an BS pronotes i nforned deci sionnaking, it is well
settled that a "rule of reason” wll be enployed. As the Gourt stated in
Qunty of Quffolk v. Secretary of Interior, 562 F 2d 1368, 1375 (2d Gr.
1977), cert. denied, 434 US 1064 (1978),

an B S need not be exhaustive to the point of discussing all
possi bl e detail s bearing on the proposed action but wll be
uphel d as adequate if it has been conpiled in good faith and
sets forth sufficient infornation to enabl e the deci si onmaker to
consider fully the environnental factors invol ved and to nake a
reasoned deci sion after bal ancing the risks of harmto the

envi ronnent agai nst the benefits to be derived fromthe proposed
action, as well as to nake a reasoned choi ce between

alternati ves.

The question is whether the BS contai ns a "reasonabl y thorough di scussi on
of the significant aspects of the probabl e environnental consequences”

of the proposed action and alternatives thereto. Sate of Gliforniav.
Bock, 690 F2d 753, 761 (S9th Gr. 1982) (quoting Trout Lhlimted v. Mrton,
509 F.2d 1276, 1283 (Sth Ar. 1974)).

Were B.Mhas conplied wth the procedural requirenents of
section 102(2)(Q of NBPA by taking a hard look at all of the likely
significant environnental inpacts of a proposed action, it wll be deened to
have conplied wth the statute, regard ess of whether a different
subst anti ve

11/ BMreviewed not only the BLMKai ser | and exchange and ALPVA ri ght - of -
way authorizations, but alsothe utilization and eventual reclanation of the



iron ore mne for use as a nunicipal solid waste landfill and the renovati on
of the adjacent Eagle Muntain Ganpsite.

150 1 BLA 321



| BLA 99- 141, 99-150
deci si on woul d have been reached by this Board or other decisionnaker. See
Srycker's Bay Neighborhood Guncil, Inc. v. Karlen, 444 US 223, 227128
(1980), and cases cited. As we said in Qegon Natural Resources QGouncil,
116 1 BLA 355, 361 n.6 (1990):

[Section 102(2)(Q of NEPA does not direct that BLMtake

any particular actionin a given set of circunstances and,
specifically, does not prohibit action where environnental
degradation wll inevitably result. Rather, it nerely nandates
that whatever action BLMdecides upon be initiated only after a
full consideration of the environnental inpact of such action.

In order to overcone BLM's decision to proceed wth this | and exchange
and i ssue these rights-of-way, appel lants nust carry the burden
to denonstrate by a preponderance of the evidence, wth objective proof,
that BLMfailed to consider, or to adequatel y consider, a substantial
environnental question of naterial significance to the proposed action
or otherwse failed to abide by section 102(2)(Q of NBPA See Gl orado
Envi ronnental Gounci |, 142 1BLA at 52

The harpieds conplain that the HSBHRincorrectly determned
that the inpact of the project on JINN wll be "insignificant.” See Draft
HSYHRa 4.516. The question of whether individual adverse inpacts have
been reduced to insignificance is not presented in relation to the adequacy
of the BSHR 12/ If BMhas net its obligation to take a "hard | ook"
at the environnental effects of the Project (including, but not linted to,
effects on JTNP), it need not showthat every inpact has been reduced to
insignificance. 13/ Instead, a Federal agency is required to discuss
mtigation "in sufficient detail to ensure that environnental consequences
have been fairly eval uated'; it is not under any "substantive requirenent
that a conplete mtigation plan be actually forml ated and adopt ed. "
Robertson v. Methow Valley Gtizens Guncil, 490 US 332, 352 (1989); see
National Widlife Federation, 145 IBLA 348, (1998). Therefore, even if we
could agree that the findinginthe HBSYHBRthat the effects on JTNP (or
other environnental inpacts) could be reduced to insignificance is
erroneous, the B S would not be rendered invalid under applicabl e precedent.

12/ As discussed bel ow the question of whether there woul d be significant
inpacts is relevant to whether "the public interest wll be well served by
naki ng" the | and exchange under 43 US C § 1716(a) (1994).

13/ Thejoint HSHRcontains findings of significance or insignificance
for each particul ar inpact examned because Gilifornia lawrequires it in an
HR Gl. Rublic Resources de § 21100; Gal. ode Regs. 8§ 15126, (HA
also nandates that all "significant™ inpacts be mtigated to insignificance
if feasible. See Gil. (de Regs. 88 15091, 15092, and 15093.

The Qounty, by approving the project based on the BSHR inplicitly
concl uded that this was the case. The Gidlifornia Gurt of Appeal has
subsequent |y ruled that the Gounty's findings were supported by substanti al
evidence inthe HSHBRand nust accordingly be affirned. See N\CA Il at 4-
5. The Quprene Gourt of Gllifornia denied NNCA's Petition for Review of



NPCA LT on July 21, 1999.
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Neverthel ess, we can agree that the HS BR could not be consi dered
adequat e under appl i cabl e precedent unless it contains a full anal ysis of
the effects of the Project on JTN°, whichis plainly a "rel evant natter of
environnental concern.” Applying that precedent, we conclude that there is
no doubt that BLM in concert wth N°S (the agency del egated the
responsi bility of nanaging JTNP), has taken a hard | ook at environnent al
effects on JIN. Reviewof the HSHRreveals that BLMcareful |y
considered the effects of the Foect on JIN® 14/ Further, the case record
discloses that the HSHBRwas only the end product of an extensive revi ew
by BBMand FV% concerning present and | ong-termeffects of the Roject on
JINP.  Respondents recite the foll owng history:

Wien the deci sion was nade [in 1995 to prepare the new
HSYHR BMinvited the N°'Sto participate as a "cooperating
agency” in the preparation of the newdocunent -- a role that
woul d recogni ze NPS special expertise in eval uating i npacts
on the newy desi gnated JTNP.

A the scoping stage, the NPS submtted a 12- page
letter outlining issues that it wanted to see addressed in the
BHBSHBHR Wth the assistance of the consultant preparing the
HSHR B.Mreviewed these i ssues one by one, held a series
of neetings wth the N°S staff, and incorporated nany of the
NPS s reconmendations into the Draft HSHR Before the Draft
HSBRwas issued, BBMprovided an "admnistrative draft” of
the docunent to NPS for review and the NPS provi ded nore than
150 pages of conments. Again, BLMresponded point by point to
NPS s conments in a 34-page response. B .Maccepted nany of the
NPS s recommendat i ons and provi ded detai | ed expl anations for
those it declined to accept. Wen the Draft BSHRitself was
issued, the N°S submtted a third round of comrments, even nore
detailed than the last. Again, BLMpainstaki ngly reviewed the
NPS s conments and addressed each of them

As the newBH S HRwas being prepared, the N°S again
raised the issue of the project's potentia unknown and
unpredi ctabl e i npacts, as it had in 1992. To address this
concern, MRCrevived an idea that the N°Sitsel f had proposed
during preparation of the first HSBHR-- nanely, entering into
an agreenent that woul d establish a long-termmtigati on and
nonitoring program Qrer the next 18 nonths, MRC and the

14/ For exanple, section 4.5.3.1 of the Draft H S HR di scusses vi sual ,
night lighting, and noise inpacts on JTNP and describes mtigation neasures;
section 4.10.2, nore fully discusses visual inpacts on JTN°, section 4.1.2.1
finds that quality of ground-water in JITN°Pwll not be degraded,

section 4.10.3 addresses the effects of w ndbl own debris and dust on JTN\NP
and mtigation neasures; section 4.2.3.2 considers the effect of landfill
gas condensate on JTNP, section 4.11.3.1 addresses "skygl ow inpacts on

W | derness portions of JTNP°, and section 4.10.4 of the Fnal HSHR



establishes mtigation neasures. See also Daft HSHR Table 1-1 (citing
20 sections discussing i npacts on JTN\P).
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NPS engaged i n extensi ve di scussions to devel op a detail ed,
enforceabl e agreenent. In the end, MRCand NPS entered into
a binding agreenent that gives N°S precisely what they had
requested as early as 1992 -- a conprehensive, |ong-term
noni toring and mitigation program which runs for the life of
the project and is specifically tailored to detect and address
any unforseen inpacts on JTN°. Wiile the N°NSnade it clear that
it would prefer to avoid any industrial -type activity at the
mne site, the agency agreed that if the landfill project were
to go forvard, the agreenent wth MRC provi ded the appropriate
saf eguards for addressing N°S s concerns about any gradual ,
ong-terminpacts (whi ch cannot be accurately predicted).

(KEMMRC Answer at 13-15 (references and footnote omtted).) The case
record fully supports the accuracy of this statenent.

It isasoinportant that N°S agreed wth all of the findings in the
HSBHRconcerning the significance of effects. See NPS Agreenent; Letter
dated July 11, 1997, fromJohn J. Reynolds. 15 It is clear that B.Mdid
not substitute the N°S Agreenent for the analysis inthe BSHR FRather,
BLMs review of effects on JTNP was extensi ve and incl uded N°S the agency
responsi bl e for maintaining JTN>.  Acquiring NPS opinions on the subject of
mtigating adverse inpacts on JIN° was plainly an essential part of BLMs
efforts to take the required "hard | ook."

The Charpi eds also conplain that it has not been established that
inpacts on the desert tortoi se have been reduced to a | evel of
insignificance. (Charpieds’ SORat 34.) Inpacts to the desert tortoise
were discussed at sec. 4.7.3.2 of the Draft HS HRwhere it was noted that
tortoises could be killed, their reproduction reduced, and their habitat
lost in several ways attributable to operation of the rail line and the
landfill. (DOraft BSBHRat 4.7-5-8.) The Draft B S HR concl uded t hat

[dlirect loss of individual adult or juvenile aninal s in excess
of one aninmal per year, as specified in the Bologi ca Qinion
(UG 1992), reduction in reproductive success in desert
tortoise popul ations, loss of habitat for the tortoise in the
inmedi ate vicinity of the Project site, and increase in juvenile
tortoise nortal ity fromincreased predator popul ations in

15/ Inthat letter, John J. Reynolds, Regional Drector for the Pacific
Vést Regional Gfice, N°S stated:

"There are, and wll continue to be unresol ved i ssues concerning this
project, if approved. That would be true wth the siting of any industrial
activity inthis or any location. * * * Because of these potentia unknown
and unpredi ctabl e inpacts, the N°'Sentered into the Agreenent wth MRG
to provide [JTNA wth the neans to identify and resol ve such inpacts if
they occur. In the Agreenent both parties acknow edge the accuracy of the
[BSYHR analysis regarding known i npacts. The Agreenent further states
that the N°S and Kai ser/ MRC agree that 'the mtigation neasures proposed, if



i npl enent ed, reduce the known effects of the Project on the Park (except for
the potential effects on the wlderness experience) belowthe | evel s of
significance as required by CEA'"
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JTNP coul d occur as aresult of one or nore of the potential
effects listed above. This | oss woul d be considered a
significant adverse i npact.

(Draft BSYBHRat 4.7-8) The Daft HSYHR proceeded to set out in detail
mtigation neasures for the Rroject that would avoid or mininize inpacts

to tortoises during construction and operation of the Project. Thirty-nine
specific protective mtigation neasures were set forth. (Oraft HSHR

at 4.7-20-28.) The Draft HSHR contai ns an extensi ve anal ysis of the
these neasures' efficacy in protecting tortoi ses i n sone 263 ot her

projects that had been authorized in desert tortoi se habitats by FV&

(Draft BSYBRat 4.7-31t0 4.7-36, Appdx. Gat 3-32t0 3-39.) Hnding that
the P& nandat ed mitigati on neasures had been effective in reducing tortoi se
nortality to acceptable levels (Draft BSHR Appdx. Gat 3-39,) the Draft
H S HR concl uded, "Because i npl enentati on of the reconmended terns and
conditions for this and other projects wll reduce the potentia nuniers of
tortoises killed to less than that authorized, the potential inpacts woul d
be reduced to belowthe level of significance.” (Draft HSHRat 4.7-36.)

The Hnal BS HRa so inposed addi tional protective neasures by
increasing the area of desert tortoise habitat that BLMw || recei ve from
KEMfrom375 to 400 acres as mitigation for an additional 10 acres of desert
tortoise habitat that woul d be destroyed by the Project. Further, BLM
expanded control neasures for ravens, which are known to prey on desert
tortoises, to cover the Ganpsite area. (Fna BSHRa 620.)

(nce again, BLMis not required by applicable lawto showthat inpacts
on the desert tortoise would be insignificant. Those findi ngs have no
bearing on the adequacy of the B S BR under Departnental | aw
Nevert hel ess, we nust consider whether effects on the desert tortoi se were
fuly addressed in the HSBHR because it could not properly be considered
adequate wthout such analysis. The record anply denonstrates that BLMt ook
the requisite "hard look" at this issue. Section 7 of the ESA 16 USC
§ 1536 (1994), requires that BLMconsult wth P/ to evaluate the |andfill
project's potentia inpacts on threatened and endangered speci es,
including the threatened desert tortoi se and endangered desert pupfi sh.
Followng initiation of consultation wth BLM F/% i ssued B ol ogical (pi ni on
1-6-92-F39, dated Septenber 10, 1992, addressing the effects of the
proposal on the desert tortoi se and i nposi ng site-specific protective
[imtations on MRCs operation of the rail line and landfill, including
28 mtigation neasures that would "alleviate inpacts to desert tortoi se
and desert pupfish.”

P& reaffirned the validity of the 1992 B ological oinion in
Sptentoer 1993, fol lowng a Departnental proposed designation of critical
habitat for the desert tortoise, and again in Septener 1996, fol | ow ng
reviewof the anended Draft HSHR B.Mexpressly adopted the mtigation
neasures specified in the A& B ol ogical (pinion, anong others. (RDE. C
17-21.)

The Charpi eds al so chal | enge the adequacy of the environnent al



reviewof effects of the Project on groundwater, noi se i npacts on JTN?,
noi se inpacts on aninals (Charpieds’ SR at 25), inpact on JTN\P of
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"skygl ow fromthe Project (Qharpieds’ SORat 24-26) and from
repopul ating the canpsite ((harpieds'’ S(Rat 26), inpacts on visual
resources (harpieds’ SIRat 27-28), and the inpacts of possible
"eutrophication." (Charpieds’ SIRat 29-30.) 16/ As before, the issue of
what standards were used in the HS HRto determne whether there were
"significant” inpacts fromthese effects ((harpieds’ SIRat 22, 24-28) is
not presented in the context of our reviewof the adequacy of the HSBHR
V¢ nust instead review each i ssue to determne whether the effects cited by
the Charpieds are "relevant natters of environnental concern' or constitute
"probabl e envi ronnental consequences, " such that BLMwas required to present
a "reasonabl y thorough di scussion” of themas part of its requisite "hard
look." The record shows that the HS HRsatisfies BBMs obligation to take
a "hard | ook" at such inpacts.

Nbi se inpacts on aninal s (including inpacts on sensitive speci es
including the desert tortoise) were not only anal yzed (Oraft HSHR
at Secs. 4.7 and 4.13), but mitigation neasures were devel oped to reduce the
Proect's inpact on those species. See, e.q., Daft HSHRat 4.7-30. The
anal ysis of noise inpacts is not rendered i nadequat e because it takes notice
of the fact that the canpsite, which is closer to the landfill project,
woul d be exposed to greater noise inpacts than JIN?. (Draft HSHR
Hg 4.131at 4.13-5.) Hfects on groundwater qual ity and use were al so
extensively considered (Oraft BHSHRat Sec. 4.1), including a Techni cal
Menorandumon the subject. (DOraft BSHR Appdx. G1.)

V& find nothing inproper in using "key observation points" (KPP s) to
assess inpacts on visual resources. The BLMMnual Handbook provi des t hat
an individual conpl etes a M sual Resource Minagenent contrast rating "from
key observation point(s) using Bureau Form8400-4 -- Msual Gntrast Rating
Vrksheet." (B.MMinual Handbook 8431-1, at 2.) The four KOP s wthin JTN\P
vere selected in consultation wth N°S (Draft BSHRat 4.10-3 to 4.10-4;
Letter fromTomPeters, G2MHII|, to Bnest Quintana, JTNP, dated Aug. 15,
1995.) Four additional KOP s were selected outside JTN. V& do not find
B.Ms assessnent of inpacts on visual resources (Draft BSHR
at Sec. 4.10.2) inadequate. The HS HRal so anal yzed the visibility of

16/ "Hitrophication® is a process, associated wth aging aquati c ecosyst ens
such as | akes, whereby concentrations of phosphorus, nitrogen, and ot her
plant nutrients increase, altering the ecosystemby al gae bl oons or
ncroscopi ¢ organisns.  "Qiltural eutrophication" occurs when the aging
process is sped up by the activities of hunanki nd by al | ow ng excess
nutrients in such forns as sewage, detergents, and fertilizers to enter the
ecosystem Encycl opedia Britannica, Mcropaedia Vol . 111 at 1007 (1979).

In the present context, NPS used the term"eutrophication” to refer to
the addition of nutrients (in garbage and trash) to the desert ecosystem
raising the possibility that the ecosystemwoul d be upset by the
proliferation of aninal life such as insects and rats. N°S requested that
this possibility be examned in the HSHRprocess. NXCAII at 29-30.

The Charpi eds assert that BLMfailed to adequatel y assess "inpact of
the dunp adding a | arge vol une of nutrients into an environnent whi ch has




been nutrient scarce for thousands of years." (Charpieds’ SIRat 29-30.)
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"plunes” that would be emtted fromlandfill gas flares, based on the
Environnental Protection Agency's (EPA's) technical guidance for eval uating
the visibility of plunes. (Fna HSYHR Response to Gorment 1-87; Draft
HYBHR Sc. 4.4.1.)

The H S HR addressed "eutrophi cation® and roadkill. (Draft BSHR
at Sec. 4.7.4, RDat 15 Hna BHSHRat 7-22 to 7-24; Response to
Gments 1-123 and 1-153.) The Gharpieds fail to specify howthis
assessnent is deficient and thus fail to neet their burden of showng error
in BMs review Hfects of night lighting were addressed. (Fna HSHR
Sec. 6.6.)

To the extent that appel lants fault BLMfor not considering the
possibility that mning of the site wll resune at sone point in the future,
conpoundi ng envi ronnental questions, this issue goes beyond presently
foreseeabl e effects. BLMs approval of the Poject is subject to ongoi ng
nonitoring to determne whet her additional adverse inpacts to the ecosystem
event uat e.

NEPAis prinarily a procedural statute designed "to insure a fully
inforned and wel | -consi dered decision.” Mernont Yankee Nicl ear Power Qorp.
v. Natural Resources Defense Gouncil, Inc., 435 US 519, 558 (1978).

That is, although NBPA requires an agency to prepare an HS where
significant inpacts are identified (as BLMdid here), nothing in NEPA
restrains an agency fromproceeding wth an action that wll have
significant inpacts where it decides that other val ues outwei gh the
environnental costs. Robertson v. Mthow Valley Gtizens Guncil, 490 US
332, 350-51 (1989); Paul Hernman, 146 1BLA 80, 102 (1998). The purpose of
preparing the HSis to informthe agency of possibl e adverse envi ronnent al
effects in hopes that the agency can mtigate them This expectati on was
vwell rewarded in this case. As discussed herein, BLMdid not disregard the
adverse effects identifiedinits HSHR, but proceeded to carefully
consi der them(as well as six other alternatives (RDat 3)) and devel op
mtigating neasures 17/ to reduce or elimnate them in consultation wth
Departnental agenci es responsi bl e for the subjects presented. V& find no
basis to disturb its decision.

[2] Turning to the question of whether the | and exchange sati sfied
the requirenents of ALPVA it is appropriate to set out BLMs findings on
this question. The DO Minager ruled as follows in the RID concerning the
exchange:

Based on the environnental anal ysis of the proposed action
and alternatives, | have determined that the | and exchange * * *
as conditioned by the adopti on of mtigation

17/ MRCis asorequired to inplenent a conprehensive, detailed mtigation
plan, including the establishnent of an Environnental Mtigation Trust, the
proceeds of which are to be used to purchase habitat for protection from
devel opnent. See Draft HSBHRat 1-5to0 1-6. Further, the PFroject is



replete wth nonitoring neasures to ensure that any unforeseen adverse
environnental inpacts are tinely identified.
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and nonitoring provision[s] * * * wll not cause unnecessary
or undue degradation to Federal |ands and resources and [i s]
inthe public interest. Further, | have determined that the
conveyance of the Federal lands wll not significantly conflict
wth established nanagenent obj ectives on adj acent Federal
| ands.

(RDDat 1.) The Dstrict Minager added:

I n accordance wth Section 206(a) of HPMA and [43 CF R
§ 2200.0-6 of the exchange regul ations], | have given full
consideration to better Federal |and nanagenent and the needs of
Sate and local people and their economes. It is ny
determination that the resource val ues and Federal objectives on
the BLMlands are | ess than the resource val ues and Federal
obj ectives gai ned by acqui sition of the non-Federal |ands and,
therefore, this land exchange is in the public interest, and
does not significantly conflict wth established nanagenent
obj ectives on adj acent Federal |ands.

(RDDat 3.) The Dstrict Minager stated as fol | ows concerni ng " nanagenent
consi derations,” nmany directly involving the | and exchange:

Based upon a careful examnation of the HSHR Federal
comment, and after consultation wth the N°S' JTNP, B ol ogi cal
Resources Dvision, US Geol ogical Survey, the Gunty of
Rverside, and other appropriate Federal, Sate agencies, and
| ocal governnent agencies, | have concl uded that the proposed
action is consistent wth BLMnanagenent goal s and conplies wth
HPVA  Devel opnent of a landfill at a previously disturbed site
and adoption of mitigation neasures ensures that all reasonabl e
neans to avoi d or reduce environnental harmhave been
incorporated into the Project. It is ny determnation that the
acqui sition of non-Federal |and exceeds the val ue of Federal
lands and interest to be conveyed. | also find that the use of
the conveyed | ands subject to mitigation and nonitoring
described inthe BSBHRwII| not significantly conflict wth
est abl i shed nanagenent obj ectives on adj acent Federal |ands and
near by Federal |ands.

(RDDat 8) The Dstrict Minager went on to list and di scuss 18 separate
factors that he considered in arriving at that decision. He concl uded,
inter alia, that both the | and exchange and rights-of -way conforned wth the
(A Han of 1980, as anended (RD at 8); that the | and exchange presented
an opportunity for BLMto achi eve better nanagenent of Federal |ands by
allowng it to consolidate Federal ownership of habitat for |isted species
(Ld. at 8-10); 18 that the Project was consistent wth Sate and

18/ The benefit to protection of threatened and endangered speci es of
plants and aninals is one of the nost significant public benefits of the



exchange. B.Mel aborated on these benefits. As to Goup A it stated:
"ne of the nanagenent objectives inthe SAlt Geek (Dos Pal nas)

area is to acquire private lands for the nanagenent of various pal moases

and seeps that provide habitat for the desert pupfish and Yuna cl apper
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local prograns, plans, and policies, such that "the needs fulfilled and the
benefits provided by the landfill as defined by the Gunty and anal yzed in
the Fnal B HBRdo not conflict wth any Federal |aws or regul ati ons and
that there are no overriding Federal considerations which warrant denial of
the | and exchange or issuance of right-of-way grants for the landfill" (lLd.
at 10-13); that, "[g]iven the mtigation and nonitoring provisions as well
as the analysis of inpacts, * * * al| reasonabl e and practi cabl e neans have
been taken to avoid or reduce adverse inpacts fromthe Project on JTN°, " and
that "the subsequent project wth mtigation wll not significantly conflict
wth the nanagenent obj ectives in gui dances [sic] and nanagenent plan for
the nearby JTN?' (Id. at 13-14); that "[i]npl enentation of the required
mtigation neasures wll result in the avoi dance or substantial reduction of
the environnental inpacts to desert tortoi se and desert pupfish' (l1d.
at 16); that, "after inplenentation of the mitigati on and nonitoring
neasures, all practical neans have been taken to avoid or
reduce the potentia for inpact to groundwater quality,” and that "the
Project wll not result in overdrafting the groundwater” (l1d. at 16); that,
"[a]l though the nature of the Lhited Sates' interest [in the 460.63 acres
wthin and around the canpsite area] is actually less than a full fee

fn. 18 (continued)

rail, both Federally |isted endangered species. Qer 3,200 acres have

been acquired or are in the process of being acquired by BM Al three

of Kaiser's parcels wll contribute to consolidating Federal |ands, thus
enhanci ng nanagenent of the area. The parcel in Section 23[, T. 8 S,

R 11 E, SBM,] contains desert pupfish habitat along a tributary to Sal't
Qeek."

(RDat 9.) AstoGoupB it stated:

"These lands are in an area designated by [P/ as critical habitat
for the desert tortoi se under the Endangered Soecies Act. A popul ation
of approxi nately 50 Nel son' s bi ghorn sheep occurs in this area and anot her
popul ation of approxi natel y 100-200 sheep occurs in the (hocol ate Munt ai ns
to the south. These popul ations nigrate between the nountain ranges in the
vicinity of the parcels. Nelson's bighorn sheepis a Sate of Glifornia
fully protected species and a BLMsensi tive species. Popul ations of
Qocopi a Sage, a Federal species of concern, occur on all three parcels.
Acquisition of Kaiser's parcels would bl ock up a | arge area of BLM nanaged
| ands and enhance nanagenent of |ands used by migrating bi ghorn sheep.” 1d.
A toGoup G it stated:

"(ne of the nanagenent obj ectives of [the Ghuckwal |a Bench) AECis to
acquire all private lands wthin the boundary of the AEC prinarily for
nanagenent of desert tortoise habitat. This area supports one of the four
na or popul ations of the desert tortoise in Glifornia. The parcel s contain
Gategory | tortoise habitat wth a density of 20-50 i ndividual s per square
mle. * * * Acquisition of Kaiser's parcels inthis area would contribute to
consol i dating Federal |ands, thereby enhanci ng nanagenent of i nportant
desert tortoise habitat."

(RDat 10.) Hnally, asto Goup D it stated:

"Tortoi se densities are estinated to be 20-50 indivi dual s per square

[mle]. Mny signs of tortoi se were observed on this parcel when transects



were run for the biol ogical assessnent prepared for the landfill.
Acquisition of this parcel would contribute to BLMs nanagenent goal s of

consol i dating ownership of Federal |ands and habitat for sensitive species."
Id.

150 I BLA 329



| BLA 99-141, 99-150
interest, * * * for purposes of appraising the value of this interest,
the apprai ser shoul d val ue the interest as uni nproved patented | ands in
fee (exclusive of inprovenents),” and that "[t]his conservative net hodol ogy
woul d favor the Lhited Sates by increasing the conpensation that BLMwoul d
recei ve fromkKai ser in exchange for these property rights" (ld. at 18-19);
that title tolands patented under Priv. L. 790 had not reverted to the
Lhited Sates (RDDat 19-20), that the reversionary interest held by the
Lhited Sates in those | ands was an "interest” that could be transferred
to Kaiser in the exchange (RD at 20), and that rights-of-way i ssued under
Priv. L. 790 had not termnated; and that the Rroject invol ved the
“irreversible and irretrievabl e coomtnents of resources” in the formof
land, but that, inviewof the facts that the |and had al ready been subj ect
to "very severe di sturbances fromover 40 years of mining activities"
causing an existing irreversible change in the land and that "devel opnent of
alandfill at a previously disturbed site, such as Eagle Muntai n, avoi ds
significant adverse inpacts of locating a landfill in an area not previously
disturbed,” such "irreversible and irretrievable coomtnents of resources”
were "not sufficient to warrant disapproval of the | and exchange or
rights-of-way or the selection of another alternative.” (RDat 22.)

The RDalso contains a finding that "all practicable neans to avoid
or reduce environnental harmhave been adopted.” (RDat 23.) The DO
Minager al so described three "specia neasures,” including (1) an
"Enwvironnental Mtigation Trust" funded by a $1-per-ton contribution, the
proceeds of which wll allowacquisition, restoration, nantenance, and
preservation of open space |ands, as well as support research and education
concerni ng conservation of natural resources and nonitor the | ong-term
effects of the Project on the desert ecosystem (2) a "Qtizens Qrersight
Gmttee," to be established by the Gunty to oversee inpl enentati on of the
landfill and to function as a "watchdog" regarding conditions inposed on the
Proect; and (3) the N°S Kai ser/ MRC agreenent. (RDat 23-24.)

The Sate Drector, in denying protests agai nst the proposed exchange,
hel d:

Based on the foregoi ng and the docunent ati on cont ai ned
inthe case record, | have determned that the [R1), dated
Sptenber 25, 1997, issued by the Authorized of ficer of the
[@D], is in accordance wth the regul ations found i n
Title 43 Qde of Federal Regul ations 2200. | concl ude t hat
the public interest wll be well served by conpletion of this
exchange transaction and your protest is hereby di snissed.

(Sate Drector's Decision dated Dec. 9, 1998, di smssing the Charpi eds'
protest.) 19/ The Sate Drector also held as follows, in response to
the Charpi eds’ assertionintheir protest that the exchange of |ands and
right-of-way grants are not in the public's best interest:

The public interest wll be well served by the | and
exchange. Acquisition of private lands wll consolidate



19/ Smlar language appears in the Dec. 9, 1998, decision di smssing
NPCA's protest.
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Federal ownership in areas designated by [FVH as critical
habitat for the threatened desert tortoi se and enhance
nanagenent of habitat for the endangered desert pupfi sh.
nveyance of the public lands woul d serve the needs of
Sate and local people as identified by Rverside Gunty. A
determinati on was nade that there is no significant conflict
w th nanagenent obj ectives on adj acent |ands, which are nanaged
by BLM

(Sate Drector's Decision dated Dec. 9, 1998, dismssing the Charpi eds'
protest at 4, Sate Drector's Decision dated Dec. 9, 1998, di smssing
NPCA's protest at 3.)

Section 206(a) of H_PVA provi des:

Atract of public land or interests therein nay be
di sposed of by exchange by the [ Secretary of the Interior] under
this Act * * * where the Secretary * * * determines that the
public interest wll be well served by naki ng that exchange:
Provi ded, That when considering public interest the Secretary
* * * ghall give full consideration to better Federal |and
nanagenent and the needs of Sate and | ocal peopl e, including
needs for lands for the econony, conmmunity expansion, recreation
areas, food, fiber, mnerals, and fish and wldife and the
Scretary * * * finds that the val ues and the obj ecti ves whi ch
Federal lands or interests to be conveyed nay serve if retai ned
in Federal ownership are not nore than the val ues of the non-
Federal lands or interests and the public objectives they coul d
serve if acquired.

43 USC §1716(a) (1994). 20/ In deciding what is inthe public interest,
BLM as the authorized officer of the Departnent, is required to fully
consi der

the opportunity to achi eve better nanagenent of Federal |ands,
to neet the needs of Sate and | ocal residents and their
economes, and to secure inportant obj ectives, including but not

20/ V& note that the | anguage of the statute, itself, conpel s rejection of
NCA's argunent (NPCASCRat 2, Reply Brief at 3) that the standard shoul d
be whether the "national™ interest justifies proceeding wth the exchange.

It is clear that, in assessing whether the "public interest” nay be "well
served" by conpl eti ng an exchange, the use to which the sel ected public
lands will be put by the private party is an inportant concern. The present
case is a good exanpl e, where, as aresult of granting the exchange,

nmuni cipalities wll have landfill capacity into the next century. Thisis
inadditiontothe nore direct benefit whereby habitat for protected species
wWll be preserved in public ownership. The fact that private parties wil
profit froman exchange does not disqualify it. B.Mhas adopted a general
policy of disposing of lands suitable for waste disposal to private concerns



inorder to avoid exposing the Federal Governnent to potential liability.
See RDat 8 W perceive no grounds to upset that policy, provided that,
as here, disposal of such lands conplies wth rel evant authority.
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limted to: Potection of fishand wldife habitats,
cultural resources, watersheds, wlderness and aesthetic val ues;
enhancenent of recreation opportunities and public access;
consol idation of lands and/or interests in |ands, such as
mneral and tinber interests, for nore | ogical and efficient
nanagenent and devel opnent; consol i dation of split estates;
expansi on of communi ties; accommodati on of |and use
authorizations; pronotion of multipl e-use val ues; and
fufillnent of public needs. In naking this determnation, the
authorized officer nust find that * * * [t]he intended use of
the conveyed Federal lands will not, in the determnation of the
authorized officer, significantly conflict wth established
nanagenent obj ectives on adjacent Federal |ands and | ndian trust
lands. Such finding and the supporting rational e shal | be nade
part of the admnistrative record.

43 CF.R § 2200.0-6(b); see Gty of Santa Fe, 103 |BLA 397, 399-400 (1989).

Wi le BMis required to consider this diverse range of factors
in determning whether the public interest wll be well served by the
exchange, it has discretion to decide howto bal ance all of the statutory
factors when naking a public interest determnation. See MNational (oal
Ass'nv. Hdel, 825 F 2d 523, 532 (DC dr. 1987); Lodge Tower
Gndomni umyv. Lodge Properties, Inc., 880 F Supp. 1370, 1380 (D @l o.
1995); National Gal Ass'nv. Hodel, 675 F Supp. 1231, 1245 (D Mnt.
1987), aff'd, 874 F.2d 661 (9th Gr. 1989); Burton A MGegor, 119 | BA 95,
103 (1991); John S Peck, 114 IBLA 393, 397 (1990). Wé hold that BLM
has properly exercised that discretion herein. Athough disposal of the
sel ected public lands favors fulfillnent of the public need for waste
di sposal and expansi on of the Poject coomunity, BLMnade every effort to
bal ance those effects by securing i nportant protective concessions in the
nanner in which the Project wll be operated. Further, the acquisition
of the offered private lands wll provide inportant habitat to bal ance any
harmto wldlife interests. The record contains anple justification for its
conclusion that the public interest will be well served by naking this
exchange.

As noted above, contrary to NPCA's assertions (Reply Brief at 3),
BLM's deci si on docunents and supporting Draft and Fnal B S BHR contai n
extensi ve discussions of the factors set out in 43 CF R § 2200.0-6(b).
That record shows that the acquired private | ands have substantial val ue
as habitat for threatened and endangered species, so that acquiring them
serves the purpose of protection of fish and wldife habitats. The
position of those lands relative to current Federal | y-owned habitat neans
that their acquisition wll allowfor nore |ogical and efficient nanagenent
and devel opnent. V& al so recogni ze that, apart fromthe direct benefits of
acquiring the parcels of offered private |lands, approval of the exchange
pronotes the Rroject, which undeniably neets the "needs of Sate and | ocal
residents and their economes” by allowng both a 100-year waste di sposal
facility for a n@or netropolitan area, as well as economc devel opnent of



the Project area.  BLMnay properly consider these factors as part of its
obligation to pronote nul tipl e-use val ues, to fulfill public needs, and to
expand conmuni ti es.
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Uhder section 206(a) of ALPVA the Departnent nust also find "that the
val ues and the obj ectives which Federal lands or interests to be conveyed
nay serve if retained in Federal ownership are not nore than the val ues of
the non-Federal lands or interests and the public objectives they coul d
serve if acquired.” Thereis no doubt that the Federal |ands and interests
to be conveyed here (the sel ected public | ands) have been greatly reduced in
value due to their proximty to Kaiser's mine and its spoil piles, tailing
ponds, etc. (Appraisal Report Wol. | at 9-13.) 21/ Further, these | ands
are encunbered by mning clains held by KBM such that they nay be mned or
even patented. 1d. at 15. Against this background, it is evident that
di sposal of these lands in exchange for wildlife habitat plainly entails a
net gain for the public.

Sgnificant inpacts of the Project on JTN° or the desert tortoise
or other significant inpacts could tip the bal ance agai nst a deterninati on
that the public interest woul d be wel | served by approval of the | and
exchange. Wth only three exceptions, the BSHRfound that there wil |
be no significant inpacts, followng mitigation neasures. 22/ V& are
satisfied, based on the invol venent of N°S and RV of ficial s throughout
BLMs consideration of this natter, that these renai ning i npacts are not
great enough to conpel a finding that the public interest wll not be well
served by approval of the | and exchange.

The Charpi eds assert that the Project wll adversely inpact the
Chuckval | a Basin aquifer, a fact that, if proven, would call into question
B.Ms holding that the public interest wll be well served by approval
of the exchange. B.Mfully addressed the question of the effect of the
Poect onthe groundwater. Ve are satisfied that BLMproperly concl uded
the Poect, if constructed as designed, wll not result in pollution of the
under|ying groundwater and that, any failure of the groundwat er

21/ Ve reect NP\CAs assertion that BLMsonehow fail ed to address the

"val ue of the selected public lands to the wildife, wlderness, scenic,
recreational and cultural interests of" visitors to JIN°. (NPCA Reply Bri ef
at 5.) B.Ms Appraisal Report thoroughly describes the sel ected public
lands, and it is evident fromthat description that, due to their proximty
to the abandoned iron ore mne, they have no val ue as parkl ands. By
determining in the Appraisal Report that their highest and best use was for
sal e for coonmercia purposes, BLMtacitly so concl uded.

22/ The HSY HR acknow edged that the "projected increases in air emssi ons
wthin the South ast Ar Basin resulting fromthe | ong-di stance transport
of solid waste and the increnental increase of emssions in the Sout heast
Desert Ar Basin cannot be entirely avoided,” and that "[i]npacts to the
Gilifornia |l eaf-nosed bat and the Townsend s bi g-eared bat cannot

be mtigated to belowthe level of significance,” even wth "the

inpl enentation of mitigation neasures.” (Oraft BSHRat ES17.) FRurther,
noting that significance criteria could not be defined to quantify inpacts
on "intangi bl e conponents of the wl derness experience (e.g., peace,
solitude),"” and that CHEA requires a nandatory finding of significance in
the absence of significance criteria, the HS HR found accordingly that



inpacts to the intang bl e conponents of the w ! derness experi ence woul d be
significant.
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protection systemcan be identified in tine to prevent catastrophi c danage
to or destruction of that irrepl aceabl e asset. 23/

23/ Mst of the waste naterials received at the site (as nmuch as

16,000 tons per day) woul d be haul ed there in seal ed and | ocked contai ners
by rail, after processing at transfer stations (known as "Miteria s Recovery
Facilities") in surrounding conmunities. The renai nder (4,000 tons) woul d
cone by truck. The waste naterials would be routinely screened prior to
receipt at the site and periodically screened at the site, in order to
ensure the renoval of all excluded wastes. A so, al recyclable naterial s
not previously renoved woul d be renoved and processed at a recycling center,
which woul d al so be operated at the landfill site. (Draft BSBHRat 1-6.)

The waste naterial s woul d be spread in the mne pit and covered wth
either (1) interimcover, inturn consisting of either a daily cover at
least 6 inches thick (placed and conpacted over waste at the end of each
day' s operation) or an internediate cover at least 1-foot-thick (for areas
that wll not accept additional waste for at |east 180 days) (Draft HSHR
at 2-34), or (2 final cover, which wll overlie al of the accumil ated
waste and woul d consi st of a 2-foot-thick foundation, a 40-ml flexible
geonentorane (plastic liner) wth a naxi numhydraul i ¢ conductivity of
1 x 10° cnis, a geotextile cushion layer, a 1-foot-thick soil protection
layer, a geotextile filter layer, and a 2-foot-thick erosion | ayer
consi sting of cobbl e- and boul der-sized naterial wth an average particle
dianeter of about 18 inches. (Draft HSHRat 2-38.)

In order to prevent the mgration of |eachate (liquid containing
contanmnants) to groundwater during landfill operations and thereafter, the
entire waste disposal area wll be lined wth a high-density pol yet hyl ene
geonentor ane (plastic) liner, wth a thickness of 80 mls, underlain by a
lowperneability soil liner wth a hydraulic conductivity of not nore than
1 x 107 cnisec and a thickness of at least 2 feet, and covered by a
geotextile cushion layer. (Draft HSHRat 2-26 to 2-28, FHg. 2-9.)

Further, to avoid any buildup of |eachate on top of this conposite
liner, aleachate collection and renoval system(L(RS woul d be pl aced above
the liner. Any |leachate would be collected in a bl anket |ayer of perneabl e
drai nage naterial (LGRS gravel ), beneath a protection soil |ayer and
geotextile filter fabric, renoved by drai nages to sunps, and punped
for treatnent. (Draft BSBHBRat 2-29 to 2-30, 2-40to 2-42, Hg. 2-11.)

Landfill gas (prinarily nethane and carbon di oxi de produced by
bacterial activity associated wth deconposi ng waste naterials) wll be
renoved fromthe landfill site through a horizontal grid of pipes laid at
various levels in the layers of waste nass overlying the conposite Iiner
and/or vertical wells drilled down through those layers. Uoon renoval, the
gases woul d be burned (flared). (Draft HSHR2-30 to 2-34; 2-41 to 2-42.)

Inaddition, inthe base area, detectors would be placed in a
"vadose zone" as required by Glifornialaw (Oraft BSHRat 4.1-11.) An
unsaturated zone liquid nonitoring layer (UAM) wll be placed bel owthe
conposite liner but above another geotextile cushion and geonenorane | i ner
and a 1-foot-thick foundation layer (Draft BSBHBRHFQg. 2-9), for
the purpose of detecting any failure of the landfill contai nnent system
There wll al so be an unsaturated zone gas nonitoring system (WZGE bel ow
the WM. (Daft BSYHRat 2-56.) The AW w Il consist of a series



of snall-dianeter pipes wth perforated zones at points under the landfill.
These systens woul d nonitor the migration of any landfill gas and | eachat e
so that steps coul d be taken to renove them
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The (harpieds also fail to showerror in BLMs finding on the separate
question of whether satisfying the roject's denands for water wil
pernmanent |y pl ace the Chuckaval |a Basin aquifer in deficit. B.M relying on
its experts, found that the Project, wll not use so nuch water that the
water table woul d be reduced to the point where the Charpieds woul d | ose the
use of their irrigation well. The harpieds present their own expert's
opinion stating that BLMhas overestinated the availability of water in the
aquifer and point out that the level intheir water well (which, they
assert, BLMhas not nonitored) is declining, showng that the aquifer is
already in deficit. Pofessional disagreenent by an appel | ant’'s expert
wtnesses wth the findings and concl usi ons reached by B.Mdeci si on nakers
isinsufficient to overturn a BLMdecision. Rdd e Ranches, Inc. v. Bureau
of Land Managenent, 138 IBLA 82, 102 (1997); Jerra Qub, 104 IBA 76, 84
(1988).

The harpieds (Charpieds’ SR at 4, 17-19) and NPCA (NFCA SR at 4)
both argue that the fact that the rail line right-of-way runs across the
offered private | ands reduces their value for habitat purposes, thus
suggesting that the exchange will not, as B.Mhel d, "secure" the "inportant
obj ective" of "protection of fish and wldlife habitats" under 43 CE R
§ 2200.0-6(b). The record denonstrates that BLMand PV/$ studi ed the
potential inpacts of operation of therail lineonwldife habitat in
connection wth mtigation neasures that woul d apply to those operations.
(RDat 14-15 M6 Bologica (uinion at 16-23.) PR/ stated as fol | ons:

[PE] Bologica Qinion strikes a bal ance between
mnimzing the risk of inury fromtrain traffic and fragnenti ng
tortoise habitat and popul ations. The approach consists of two
years of preconstruction nonitoring * * * to determine basel i ne
condi tions and a mini numt hree-year survey/ nonitoring period
during project operations * * *, [ata obtai ned by these surveys
woul d be provided to [PV and BLMso that the agenci es coul d
design an appropriate cul vert/tortoi se fence systemto
(1) protect tortoise fromrisk of train traffic,
and (2) facilitate tortoi se novenent across (under) the railroad
tracks. The survey data woul d be used to customze a cul vert/
fence design that best reflected tortoise distribution and
novenent needs along the railroad track. To further nini mze
potential risk of injury fromtrain traffic, and for a mni num
of three years, an approved bi ol ogi st woul d precede each train
trip to renove any tortoi ses on or adjacent to the railroad
tracks. Tortoi se observations woul d be plotted to docunent
inportant use areas and refine the design of the cul vert/drift
fence system

(Menorandumdated Sept. 30, 1998, fromPV$to Glifornia Sate Drector,

at 2.) The Board of Land Appeal s does not have authority to reviewthe
nerits of biological opinions issued by P/& under authority of section 7

of the BESA 16 US C § 1536 (1994). Thus, an P& B ol ogical Qpinion is not
subj ect to administrative reviewas to the natters decided therein.

Southern Uah Wlderness Society, 128 |BLA 52, 60-61 (1993); Lundgren v.




Bureau of Land Managenent, 126 |BLA 238 (1993). W& accordingly accept
the Bologica pinion's finding that inpacts to the desert tortoi se from
traintraffic wll be effectively mnimzed. V& are not persuaded t hat
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any adverse inpacts to the desert tortoi se fromconpl eti on of the Project
have been di sregarded, such that approval of the exchange woul d not benefit
acqui sition of habitat.

Ve reject appel lant NNCA's argunent (NPCA SORat 56, Reply Brief
at 4-5) that BMwas required by 43 CF R 8 2200.0-6(b) to nake a finding
whet her the "intended use of the conveyed Federal |ands" woul d
"significantly conflict wth established nanagenent objectives on" JTN\P as
"adj acent Federal lands." The closest point between the sel ected public
lands and JTNPis inthe N4sec. 11, T. 4 S, R 14 E, San Bernardino
Mridian. There is a strip of lands between the sel ected public | ands and
the JIN° lands. See RDEx. B Thus, the sel ected public | ands (conveyed
Federal lands) are not "adjacent to" any JTNP lands. As noted above, BLMs
deci si on docunents fully treat the question whether and to what extent the
land exchange wll conflict wth JIN°. However, BLMis not required by
regulation to find that the intended use of the selected public lands as a
landfill does not significantly conflict wth established nanagenent
obj ectives on JTNP.

The Charpi eds assert that the sel ected public |ands were not
"categorized for disposal” (Gharpiedss SIRat 4), thus suggesting that
the exchange "significantly conflict[s] wth established nanagenent
obj ectives on adjacent Federal lands” invioation of 43 CER
§ 2200.0-6(b). Vé reject that contention. ULhder 43 CFE R § 1610.5 3(a),
"[a]ll future resource nanagenent authorizations and actions * * * shal |
conformto the approved plan.” Mreover, it is clear that a | and exchange,
as a resource nanagenent action, is not barred because the governing pl an
does not "expressly provide for" the exchange. Uhder 43 CE R
8 1601. 0-5(b), "[c]onformty or confornance neans that a resource nanagenent
action shall be specifically provided for inthe plan, or if not
specifically nentioned, shall be clearly consistent wth the terns,
conditions, and decisions of the approved plan or plan anendnent . "
(Ehphasis supplied.) Uhder 43 CE R 8 1601. 0-5(c), "['c]onsistent['] neans
that [BLM plans wll adhere to the terns, conditions, and decisions of
officially approved and adopted resource rel ated plans.” Therefore, the
"exchange need not be specifically nentioned, solong as it is clearly
consistent wth the plan.” Northern Hains Resource Guncil v. Lujan,
874 F.2d 661, 669 (9th Gr. 1989).

BM folowng 43 CER 8§ 2200.0-6(b)(2), correctly held that
"[t] he adj acent Federal |ands are nanaged by the B.Munder the Han and are
desi gnated as G ass M[(noderate use)] to the south and east and G ass |
[(intensive use)] to the north of the Project.” It expressly determned
that the Project "does not conflict wth the current uses or uses all oned by
the AMCA Han for the adjacent Federal |ands" nanaged by BLMunder the (DCA
plan. (RDat 8 Sate Drector's Decision dated Dec. 9, 1998, di smissing
Charpieds' protest at 4, Sate Drector's Decision dated Dec. 9, 1998,
dismssing NNCA's protest at 3.) That conclusion is supported by the case
record, which shows that the lands that are adjacent to the exchanged | ands
are Federal public donain lands that, owng to their proxinity to the
historically active nmining area, have been nade avai |l abl e for use rat her



than pl aced wthin JTN\P.

Further, the (DCA Han provides that areas designated as G ass Mor
Qass | "wll be acquired, disposed of, or exchanged i n accordance wth
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ALPMA and ot her applicabl e Federal |aws and regul ations, to assure nore
efficient nanagenent of the public lands and to reduce conflicts wth ot her
public and private | andowners to provide nore consistency and logic in
desertwde | and use patterns.” ((MCARan, 811.B11.) Further, as BM
noted in the RID granting the | and exchange and ri ghts-of -way conforns wth
the CA Han of 1980, as anended. A though the current guidelines
(Arendnent 4 of the 1985 Anendnents to the (DCA A an) dictate that "Federal
| ands nanaged by BLMnay not be used for waste di sposal (either hazardous or
non- hazar dous) ," 24/ they neverthel ess provide that "[I]ocations suitable
for waste disposal, when found on BLMnanaged Federal lands, wll be
transferred to other ownership through sale or exchange." (RDat 8
(enphasi s supplied).) The lands, having been found suitable for waste
di sposal, were categorized inthe ACAHan for transfer out of Federal
owner ship via exchange. DO sposal of these | ands via exchange is clearly
"consi stent wth" the (OCA H an.

Appel lants cite statutes that, they assert, require that the resources
of JINP be left uninpaired. None of these statues is of confiort to them
The Gilifornia Desert Protection Act, 16 US C 8§ 410aaa-21 (1994), was
enact ed agai nst a background clearly show ng Gongressional intent that the
Poect not be inpeded by that |egislation. The Huse Natural Resources
Gmmttee Report contains the fol l owng statenent :

The Gonmittee recogni zes that there is a proposed Eagl e
Muntai n solid waste disposal facility wiich, if devel oped,
woul d be located at the site of the defunct Kaiser iron ore nine
wth approxinately 1.5 miles of the Joshua Tree National Park.

It isnot theintent of the Cormittee that this | egislation have
any effect on the future devel opnent of this disposal facility
at that location, and [the Conmttee] does not expect that such
devel opnent wll be affected by the site's proximty to the park
or wlderness wthin the park. The Conmttee notes that any
such devel opnent wll first have to neet the requirenents of
various federal, state, and local |aws and regul ations in order
to be licensed, the Gmttee does not intend that this
legislation be construed so as to inpose additional regul ation,
beyond such current federal, state and local |aws or regul ation,
based on the nere fact that the Eagle Muntain site is in close
proxinmty to the park or wlderness wthin the park, should this
facility be located at that site.

H Rep. No. 103-496, My 10, 1994. The National Park Service Qganic Act of
1916, as anended, 16 US C 8 1 (1994), establishes N°S nission and rol e,
but does not inpose specific legal requirenents or restrictions

on the nanagenent of Federal |ands outside the jurisdiction of the NPS

In any event, it cannot be denied that BAMfully conplied wth the directive
that "uni que characteristics of the geographic area such as proximty to

* * * park | ands" nust be considered in eval uating i npact significance.

40 CF.R 8§ 1508.27(b)(3).




24/ This policy was adopted to avoid placing the Federal Governnent in a
position vhere it mght be liable for danages resulting fromoperating a
wast e disposal facility.
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The Wl derness Act of 1964, 16 US C 88 1131-1136 (1994), as anended,
of course, does inpose restrictions on the treatnent of |ands designated as
W | derness. 25/ Hwever, the record shows that the HS HBRcareful |y took
into account those restrictions in evaluating the Project's inpacts. See
Daft HYHRat Secs. 3.11 and 4.11. The only effects identified on the
"Wl derness as a resource" are that the Project wll be "noticeabl e during
operation and after final closure to sone locations wthin* * * the JTNP
w | derness areas,” and that "a snal | anount of w ndbl own debris coul d be
transported wthin the JTNP boundaries.” (Draft BSHRat 4.11-13
to 4.11-14.) The record shows that there is a coomunity to the west of the
project (Oraft BSHRHFQg 3.11-9) and nountains to its north and west.
(Oraft BYHRHAQ. 3.1-9.) There are 1- to 3-mle nonw | derness strips
both to the south and northwest of the PPoject. (Daft HSHRHGQg 3.11-9)
Al of these features effectively buffer the Project site fromw | derness
lands in the eastern part of JTNP and to the north of

25/ The ngjority of lands wthin JTN° are designated as wlderness. (Draft
BHSYBHRa 4.11-2.) The Gharpieds ((harpieds’ SRat 24-25) chal l enge BLM's
decision to apply less strict noise standards for those | ands that are not
wlderness. (Draft BSBHRat 4.13-1t04.13-2) Wlderness is, by
definition, an area where "the inprint of nain' s work [is] substantially
unnoticeable.” See 16 US C § 1131(c) (1994). B Madoption of a stricter
noi se standard for wlderness is consistent wthits obligation to

admni ster those lands "in such a nanner as wll |eave themuninpaired for
future use and enjoynent as wlderness.” See 16 USC 8§ 1131(a) (1994).

Nb such noni npai rnent nandat e exi sts for the nonw | derness | ands.

The Qourt of Appeal ruled on this issue. It noted the "evi dence
of hunan devel opnent” found in the nonw | derness Iands in JTNP and t he
"Qunty's acceptance of different threshol ds of significance for inpacts
upon different areas of [JTNP,] depending on [their] |evel of wlderness."”
NPCA LI, supra at 18. It held:

"V concl ude that for purposes of anal yzing the various 'w | derness
experience conponents, there is substantia evidence in the record to
support the approach taken by the [HSHR and the Gunty, to distingui sh
the significance of inpacts according to the scientific and factual data
gat hered about the nature of the land affected: w | derness or
nonw | derness.” 1d. at 19-20. The Gourt of Appeal also ruled that "the
record does not support any claimthat no inpacts fromthe project, whether
significant or not, whether in a wlderness area or not, should be
allowabl e, nerely because of the proximty of the project to" JIN? Id.
at 20. It alsonoted that "the significance of an activity nay vary wth
the setting" and specifically ruled that "the Gunty had a substantia basis
for accepting the [HS HRS] use of county noi se standards for assessing
noi se i npacts” in the nonw | derness areas, as "[t]here is no requi renent
that all noise fromthe [Aroject be mtigated to alevel of inaudibility,
particularly as to nonw | derness parkl ands.” |[d. at 22.

Ve find no basis in Federal |awto conclude that no inpacts shoul d be

al | onabl e on nonw | derness areas of JTN°. W& regard the HSHRs
distinction between effects on wlderness and nonw | derness lands in JTNP to
be wel | supported by governing | aw
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the Roect site. (Daft HSYHR FHg 353 Hnad BSHRa 625.) W
are accordingly convinced that visual inpacts and bl ow ng trash on
wWlderness lands in JINPw il be mninal. The presence of these effects
does not conpel reversal of BLMs finding that the public interest wll be
vel | served by approval of the exchange. S mlarly, a though BLM
acknow edges that sone individual s’ subjective "wlderness experience" nay
possi bly be inpacted by the presence of the Rroject (Draft HSHR
at 4.11-14) and that there is nothing that can be done to prevent that, we
do not regard such inpacts as conpel ling reversal of BLMs deci sion here.

[3] Section 206(b) of HPMA requires that the val ues of the public
and private | ands exchanged be equal or equalized by the paynent (absent
wai ver in appropriate circunstances) of not nore than 25 percent of the
total value of the land transferred out of Federal ownership. 43 USC
§ 1716(b) (1994); 43 CF. R 88 2201.3(a) and 2201.5(c)(2); See Brent Hansen,
128 IBLA 17, 19 (1993); Havasu Heights Ranch & Devel opnent Gorp., 102 | BLA
1, 7-8 (1988).

The Charpi eds assert that BLMunderval ued the sel ected public | ands
taken by KBMin the exchange (Charpieds' SIRat 1-2), suggesting that it did
not neet the requirenents of 43 CF. R 88 2201. 3(a) and 2201.5(c)(2). NXCA
also argues that BBMw Il not receive fair narket val ue for the exchange.
(NNCASRat 56.) It iswell established that a party chal | engi ng an
apprai sal determning fair narket value is generally required to either show
error in the nethodol ogy used in determning fair narket val ue or,
alternatively, submt its own appraisal establishing fair narket val ue. See
\Voice Mnistries of Farmington, Inc., 124 1BLA 358, 361 (1992); Hgh Guntry
Gnmuni cations, Inc., 105 IBA 14, 16 (1988). Appell ants have submtted no
apprai sal here. Nor have they shown error in the nethodol ogy of the
appraisal. V& accordingly do not agree that the public is not receiving
full value for the selected public lands. In these circunstances, the B.M
appraisal is properly upheld. See, e.q., Brent Hansen, 128 IBLA at 19; Gty
of Santa Fe (h Judicial Renand), 120 IBLA at 315; Burton A MG egor,
119 IBLA at 105.

Ve specifically reect the Charpieds’ argunent (SIRat 1) that BLM
failed to properly value the reversionary interest inthe tract of land they
describe as the canpsite/mllsite lands. 26/ BLMinstructed the apprai sers
to apprai se the reversionary interest in the surface estate of the tract in
terns of the "fee sinple estate, disregarding the [e]ffect of any title
encunfor ances, " including the reversionary interest, and to apprai se the
tract "as if in araw unoccupied state, disregarding any of the existing
i nprovenents.” (Appraisal Report, Vol. 11, at iv, 4, 14.)

26/ Appellant NPCA argues that the offered private land (referred to as
"the acquired land") "nay al ready be federal |and' because, it asserts,
title had reverted to the Lhited Sates, so that "the federal governnent nay
be ganingland it already owns.” (NPCASRat 6.) Respondents (Answer

at 50) point out that NPCA conpl etel y msunderstands the facts. In fact,
there is no reversionary | anguage in the deeds of any of the offered private



lands, which Kaiser owns in fee. Thereis, accordingly, no possibility that
the Federal Governnent al ready owns any of the offered private | ands.
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The record indicates that these instructions resulted froman agreenent
bet ween BLMand KBMwhi ch was desi gned to resol ve the probl emof howto
apprai se the reversionary interest, under which KBMiagreed to pay for the
ful fee sinple title to the canpsite/mllsite |ands even though it al ready
held the principal interest in those |ands. (Letter to BLMfromKBVidat ed
My 5 1993.) The surface estate was patented to KSCin 1955 and was
bei ng hel d subject only to KBMs conti nued conpliance wth the terns of
the patent. Solong as it did so, KBMcoul d hol d the surface estate
indefinitely, subject tothe possibility of reverter. Ve find no fault wth
this conpromse, and appel | ants have provided no basis to disturbit. To
avoi d even the possibility of under-valuing its reversionary interest, BLM
instructed the appraiser to value that interest as if it were a fee sinple
interest inthe surface estate of the land, that is, asif the reverter had
occurred. 27/ This undoubted y increased the value attributabl e to the
reversionary interest, thus naximzing its val ue for purposes of the
exchange and benefitting the Lhited Sates by increasing the overal |l val ue
of the selected public lands in the exchange.

W alsoreject the Charpieds’ argunent (Gharpieds’ SIRat 1) that,
by di sregardi ng revenue frominprovenents that have been built on the
campsite/mllsite | ands, BLMunderval ued the reversionary interest. That
argunent disregards the critical fact that, if the |ands ever had reverted
tothe Lhited Sates, those i nprovenents coul d be renoved. Such
i nprovenents and associ ated "revenue streant belong to KSRand its
successors, not to the Lhited Sates, which has no cla mto rei niour senent
for their val ue.

By the sane token, the valuation of the offered private | ands i s not
def ective because it did not include the val ue of railroad tracks which
cross the property (see Gharpieds’ S(Rat 2), as those inprovenents wll not
belong to the Lhited Sates followng the exchange, but wll remainin
Kai ser' s possessi on on the property under authority granted by the right-
of-way. In these circunstances, it was appropriate to val ue the | ands "as
if inaraw unoccupi ed state, disregarding any of the existing
i nprovenents,” (Appraisal Report, Vol. Il at 5 23), as those inprovenents
can be renoved by the right-of-way hol der.

The Charpi eds assert that the appraisal msstates the present use
classification of the selected public |ands as "desi gnated for Qpen Space
and Gnservation.” (Charpieds’ SIRat 1-2.) W are unable to find such
statenent, and the (harpieds provide no citation. The Apprai sal Report
expressly states to the contrary that the sel ected public | ands were

27/ V& do not agree wth the (harpieds that, by setting the val ue of

the canpsite as the value of the fee sinple interest of that tract, BLM
admtted that the lands had reverted to public ownership. (Charpieds’ SR
at 3.) Nor dowe viewBMs listing of these |ands as "sel ected public

| ands” on the apprai sal report as an admssion that the | ands had reverted.
(Gharpieds’ SIRat 10.) ntrary to the Charpi eds’ suggestion, the RD
nakes clear that KBMis selecting the "Federal Reversionary Interest” in



these lands. (RDD Ex. A1 p. 3.) W see nothing renotely suggesting that
B.Mhas ever admtted that title to the lands has reverted to the Lhited
Sates.
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"apprai sed based on [their] estinated highest and best use as if avail abl e
in the open narket, in accordance wth the underlying zoni ng regul ati ons,
Qunty of Rverside General Han | and use reconmendati ons, and [ (DCA
Han | and use reconmendati ons” (Appraisal Report Vol. | at 43-44),
concluding, in viewof the absence of "inminent devel opnent potential ,” that
"the highest and best use of the selected public lands is estinated to be
hol ding for specul ative investnent and future capital appreciation.” |d.
at 47.

The Charpi eds argue that the Notice of Exchange Proposal (NIEP)
violated 43 CF R 8§ 2201. 2(a)(1), because it failed to nane Kenneth S atl er
as a party "involved in the present exchange." ((harpieds’ SRat 2.)
Appel | ants have failed to showthat Satler, who apparently at one tine hel d
a leasehold interest in a portion of the canpsite lands that has now
expired, owns any interest in the lands invol ved i n the exchange.
Accordingly, we agree wth KBMthat he is not "invol ved in the present
exchange" and need not have been identified under 43 CE R § 2201. 2(a)(1).
Nor did the NP need to nention MDD ((harpieds’ SORat 20), wiichis not a
participant in the exchange, but is instead the grantee of a right-of -way.

The harpieds al so argue that the NP violated 43 CE R
§ 2201. 2(a)(2) by not identifying 400 acres of desert tortoise habitat
that KEMw || donate to BBM That "donation" is actual |y bei ng nade as
mtigation for the expected | oss of desert tortoi se habitat caused by
the wdening of Eagle Muntain Foad. V& agree wth KEMthat it was not
required to list those lands in the NOE° because, at the tine of the
preparation of that docunent, the extent of |oss of habitat was not known
and coul d not have been accurately foreseen. A this tine, KBMhas
coomtted itself (as a condition of the | and exchange agreenent) to purchase
400 acres of tortoise habitat and donate it to the Lhited Sates for
preservation to mtigate expected danage to 160 acres of tortoi se habitat
resulting fromthe wdening of Eagle Road. V& find nothing i npermssible in
that. The valuation of the selected public land and offered private | ands
are not affected. Rublic involvenent in this process can await the
execution of the arrangenent,

Both NPCA and the Charpieds argue that BLMerred by failing to take
into account that title to the canpsite/mllsite |ands had reverted to the
Lhited Sates because the terns of the reverter in the patent had occurred.
I ndeed, they presune that title to the lands has reverted and nake further
assunptions accordingly. See, e.g., Gharpieds’ SIRat 2-3 (asserting that
KBM's occupancy of these lands is trespass, and challenging the legality
of alease of surface rights issued by KiMito Satler). In viewof the fact
that BLMhas agreed to deed its interest inthe lands (Whatever it nay be)
to KBM this land exchange wll resol ve these questions once and for all.
28/  As noted above, BLMhas val ued the canpsite/mllsite lands as if the
land had al ready reverted to the Lhited Sates. This noots the question of
whether title to the lands has, in fact, reverted. In other

28/ V¢ find nothing i nproper in BLMs choosi ng to use the | and exchange



authority of ALPMA to acconplish this goal instead of the recordabl e
disclainer authority, as suggested by the Qharpieds. ((harpieds’ SR
at 10.)
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words, since BLMhas recel ved the sane value for the lands as it woul d
have if the lands had reverted to the Lhited Sates, it is unnecessary
to consi der whether the lands have or have not actually reverted to the
Lhited Sates, because the Lhited Sates is in the sane position either way.

Neverthel ess, we affirmBLMs finding that the | ands have not
reverted. (RDat 19; Sate Drector's Decision dated Dec. 9, 1998,
di smssing Gharpi eds' protest at 5 see also Sate Drector's Decision dated
Dec. 9, 1998, dismssing NF\CAs protest at 4.) The record shows that these
lands were patented to KSC pursuant to the Act of July 8,
1952, Riv. L 790, 66 Sat. Al29, on Aug. 9, 1955, pursuant to Patent
Los Angel es 0121702, and that the patent contains the fol | ow ng provi si on:

PROMCH) That said property shall revert infeetothe
Lhited Sates inthe event that said property is not used for
a continuous period of seven years as a canp site or mll site
or for other incidental purposes in connection wth the mning
operations of said Kaiser Seel Qoxrporation or its successors in
interest.

Bven if, upon the happening of an event naned in the reverter, the estate
autonatically termnates and the property reverts to the grantor or his
successors-in-interest wthout the necessity for re-entry (see Sate of
Woning, 27 I1BLA 137, 164, 83 |.D 364, 383 (1976) (AJ Fishberg,
dissenting), aff'd, 602 F 2d 1379 (10th Gr. 1979)), there nust be a findi ng
that the event has, in fact, happened. Such a finding by BLIMis ordinarily
the necessary first step inthe Departnent's effectuating a reversion. See,
e.q., ky Hlots of Aaska, Inc., 40 I1BLA 355, 365 (1979); Gty of Mnte
Msta, @lorado, 22 I1BLA 107, 114 (1975); Qark Gunty School O strict,

18 IBLA 289, 297-98, 82 1.D 1, 5 (1975). 29 HBMhas not nade such a
finding here, and has affirnatively held that "the reversionary interests of
the Lhited Sates have not been triggered.” (RDat 19.) W& agree.

Gilifornia |l awgoverns disposition of this question, since Gngress
ddnot indicate in Priv. L. 790 that it intended for Federal lawto apply.
See Sate of Idaho v. Hdel, 814 F 2d 1288, 1293 (9th Gr.), cert. denied,
484 US 854 (1987). lhder Gilifornialaw "there is a genera
legislative and judicial hostility to divestiture of properties |ong hel d by
grantees.” |d. at 1291. The Gdlifornia Qvil (de provides that "[a]
condition involving forfeiture nust be strictly interpreted agai nst the
party for whose benefit it is created.” Gl. Gv. bde § 1442. In
accordance wth this general policy, forfeiture and reversion provisions in
deeds and patents are "construed liberally in favor of the hol der of the

29/ The Charpieds and NPCA both argue that BLMI acks authority to determne
whet her the reverter has taken place, and that the reverter has occurred
autonatically, despite BLMs lack of action. Ve note that, although a party
wth standing to raise the i ssue coul d presunably sue in a court of
conpetent jurisdiction either to gain a declaratory judgnent that title had
reverted or to quiet title based on the operation of the reverter, that has



not happened.
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estate, and construction which avoids forfeiture nust be adopted if at
all possible ™ such that "[e]ven a breach of a condition nay not result in
forfeiture if the grantee has 'substantially conplied wth the terns of the
conveyance." Sate of ldaho v. Hdel, 814 F. 2d at 1292

The question examned by BLMis whet her KSC and KBV as successor to
the grantee of Patent Los Angel es 1153422, failed to use the patented | ands
for a continuous period of 7 years as a canpsite or mllsite or for other
incidental purposes in connection wth the mining operations of KSCor its
successors-in-interest. The Sate Drector, in dismssing the Charpi eds'
protest, found at page 5 that "Kai ser has continued to nake shipnents of ore
and other mneral naterials and engaged in other activities incidental to
mning at the site,” and the record supports that finding. A though
extraction and processing activities have ended, KBMhas conti nued to use
the land to coordinate the sal e and shipnent of iron ore and other naterial s
that were generated during the mning process 30/ and to coordinate the
annual assessnent work on unpatented mning clains inthe area, as well as
to support reclamation work on the minesite. That unquestionably anounts to
using the lands "for incidental purposes in connection wth nining
operations." 31/

Nor do we accept the (harpieds' argunent (Charpieds’ SIRat 11)
that the devotion of a portion of the lands to a use unrel ated to mining (as
a privatel y-owned correctional facility) triggered the reverter. The
| anguage of the reverter nakes it clear that, for the reverter to operate,
there nust be failure to use the site for purposes incidental to nining;

30/ Respondents assert that, "[when mneral extraction and processi ng
activities were discontinued in 1983, hundreds of millions of tons of mining
products were stockpiled at the site, including pelletized iron

ore concentrates, aggregate, rip-rap, crushed rock, and decorative rock.
Rat her than abandoni ng those val uabl e assets, Kai ser assenbl ed, | caded- out
and shi pped nore than 130,000 tons of iron ore, 64,000 tons of aggregate,
and 3% tons of riprap fromthe Eagle Muntain site to various | ocations
between 1985 and 1992. Each shipnent invol ved the use of the canpsite

and Kai ser personnel and equi pnent |ocated there. In addition, Kaiser

al so used the canpsite to process and ship several tons of coarse ore and
pel l etized ore fromthe mne in March and April of 1993."

(KEMMRC Ansver at 39-40 (citations omtted).) Appellants have not di sputed
these facts. Those activities were sufficient to extend KBMs title in the
lands at |east through April 2000, since, as Respondents point out, there
has not been a continuous period of 7 years in which Kaiser failed to ship
iron ore or other mneral naterials fromthe mnesite.

31/ Neither KBMIs asserted failure to seek permission for "mning
activities" nor its failure to gain mning permts are rel evant to the
question of whether the reverter occurred. V& note, however, that the
Char pi eds’ evident presunption that KBVinust have engaged in "mining' to
avoid the operation of the reverter is incorrect. KBMVdid not have to
engage in "mning' or "mning operations" to avoid the reverter; it sinply
had to use the lands "for incidental purposes i n connection wth mning



operations,” sonething it clearly did when it sold and shi pped previ ousl y-
mned iron ore or other mneral naterials.
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use of asnall portion of the lands for other purposes than mning does not
trigger the reverter where the siteis also used as required. Hnaly, we
reject the (harpieds’ argunent that title to these | ands sonehow reverted to
the Lhited Sates when KSCwent bankrupt. (Charpieds’ SIRat 12-13.) The
patent was issued to "Kaiser Seel Qorporation and to its successors," thus
obvi ousl y including KEMand other entities that nay have succeeded to K s
title followng its bankruptcy.

The (harpi eds al so argue that right-of -way LA 0121701 (issued to KC
in June 1956 to all ow access to the iron ore nmining operation, al so under
authority of the Act of July 8, 1952, supra) reverted to the Lhited Sates.
(Charpieds’ SC(Rat 4.) Even assuming arguendo that the reversion occurred,
there is nothing preventi ng BLMfromissuing a newright-of-way for other
purposes. B.Mhas the authority to do so under HLAVA and the records
establish that its decision was wthinits authority. Ve reject the
argunent that activities undertaken on the right-of-way were unaut hori zed,
as the record shows that right-of-way LA0121701 was in effect during the
tine in question. 32/

The deci sion whether to proceed wth a proposed | and exchange,
especial ly the determnation whether it isinthe public interest, is
coomtted, by section 206(a) of H.PVA and 43 CF R Part 2200, to the
discretion of BM 43 USC 8§ 1716(a) (1994); 43 CF. R § 2200.0-6(a);
Sn Grlos Apache Tribe, 149 I1BLA 29, 48 (1999); Antonio J. Baca, 144 IBA
35 36-37 (1998); Barrett S Duff, 122 IBLA 244, 247 (1992). It wll not be
overturned unl ess the party challenging it denonstrates that it is contrary
tothe law arbitrary and capricious, not supported on any rational basis
set forth in the record, or, for any reason, not in accordance wth the
public interest. Brent Hansen, 128 IBLA 17, 21 (1993). Appel |l ants have not
net that burden here.

32/ In any event, we are not persuaded that the events that woul d i nvoke
the reverter of the right-of-way have occurred. The right-of-way grant
provides that it nust be used for "constructing, operating, and nai ntai ni ng
any and all works, structures, facilities, roads, railroads, power |ines,
and pi pel i nes necessary, convenient, incidental, or appurtenant to the
operation of the mnes, canp sites and ml| sites.” It provides further
that it "shall be subject to reversionif the rights are abandoned or not
used for a continuous period of seven years by [KS] or its successors in
interest.” It is plainfromthis |anguage that any acts taken to operate or
naintain facilities appurtenant to operation of the mne wll avoid

the reverter. There is no doubt that such activities have occurred on the
right-of-way throughout the period in question. The use of the right-of-way
to carry shipnents of iron oreviarail is sufficient, by itself, to prevent
it fromreverting.

Qntrary to the Charpi eds’ suggestion (Charpieds’ SRat 5), those
activities were not "newactivity," but were undertaken pursuant to existing
authority of right-of-way LA0121701. Ve are not aware that that right-of-
way ever ternmnated.
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[4 The Sate Drector stated as fol | ows concerning i ssuance of the
two right s- of - vay:

Additionally, it is ny decision to issue tw (2) right-
of -way grants [(CACA 35594 and CACA 31926)] under the authority
of and in accordance wth Title Vof [AH.PW, as amended, to
[KEM to enabl e operation of the Eagle Muntain Landfill and
Recycling Genter. (ne of the right-of-way grants is issued to
[KEM, the other issued jointly to [KBM and the [MI}. The
rights-of-way wll be used in connection wth the transportati on
of waste to the landfill site.

(Sate Drector's Decision dated Dec. 9, 1998, di smssing Charpi eds' protest
at 6, Sate Drector's Decision dated Dec. 9, 1998, dismissing N\CA's
protest at 4.)

Section 501(a)(6) of ALAVA 43 USC § 1761(a)(6) (1994),
authori zes the Departnent to grant rights-of-way over, upon, under, or
through public lands for roads, trails, or other neans of transportation.
Se also 43 USC §81761(a)(7) (1994). Approval of rights-of-way is a
matter of discretion. John M Sout, 133 IBLA 321, 328 (1995); Qoy Brown,
115 1BLA 347, 356 (1990). The Board w il ordinarily affirma BLMdeci si on
approving or rejecting a right-of-way application wen the record
denonstrates that the decision is based on a reasoned anal ysis of the
factors invol ved, nade wth due regard for the public interest, and no
reason i s shown to disturb BLMs decision. Janes Shaw 130 IBLA at 115, Qy
Brown, supra. An appellant, as the party chal | enging BLMs deci sion, has
the burden of show ng adequate reason for appeal and of supporting the
allegations wth evi dence denonstrating error. nclusory clains of error
or differences of opinion, standing alone, do not suffice. K ngs Madow
Ranches, 126 | BLA 339, 342 (1993).

Miny of the sane considerations di scussed above apply to BLMs
decision to issue these rights-of-way. None of the indirect effects
associated wth the Project rise to the level that woul d render issuance
of the rights-of-way, which nake the Project possible, outside the public
interest. Appellants have failed to showerror in the decision to issue
these rights-of-way, and we affirmBLMs concl usion that approval of these
rights-of-way is inthe public interest.

V& note that appel lants are mstaken in their assertion that
“[r]ight-of -way Gant CACA 25594 was aut hori zed under the authority of "
Priv. L. 790. (CGharpieds’ SRat 4.) That right-of-way was aut hori zed
under section 501 of H.PMA  The absence of authority in the Act of June 18,
1932, 47 Sat. 324 (1932) (Charpieds’ SRat 7-8), isirrelevant to the
control l'ing question whether BLMhas the authority to issue the right-of -way
under HLPMA  BLMis issuing a new right-of -way under the authority of
ALPMA whi ch supersedes the earlier grant. The fact that the 1932 Act did
not authorize use of a right-of-way in connection wth a landfill is
irrel evant; the question is whether FLPMA aut hori zes such use. BLMis not
"usurpi ng’ Gongress' authority as granted by the 1932 Act, as the harpi eds



state; it is exercising different, independent authority under ALFMA  Nor
have the Charpi eds provided any evi dence to support their
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apparent contention that granting the right-of-way wll interfere wth MID s
exercise of rights granted under the 1932 Act by polluting the water it
provides to Southern Gliforniacities. ((harpiedss SIRat 7-8.)

To the extent not expressly addressed herein, appellants' argunents
have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decisions
appeal ed fromare af firned.

David L. Highes
Admini strative Judge

| concur:

Buce R Hirris
Deputy (hief Administrative Judge
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